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TO: All Providers

SUBJECT: Auxiliary Aids For Deaf and Hard of Hearing People

EFFECTIVE: Immediately

PURPOSE: Attached, for your information, is a Memorandumfrom the Division
of the Deaf and Hard of Hearing which provides information regarding
the Americans with Disabilities Act (ADA). These regulations set
forth in this Act state that auxiliary aids, such as qualified sign
language interpreters, must be made available by health care
providers for patients who need them to facilitate communication.

The attachment is an explanation of this legal mandate.
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If there are questions regarding this Newsletter, please contact the
Division of the Deaf and Hard of Hearing at (609) 984-7281.

Attachments
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MEMORANDUMONTHE OBLIGATIONOF DOCTORS
AND OTHERHEALTHCAREPROVIDERSUNDER

THE AMERICANSWITH DISABILITIESACT
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Title III of the Americans with Disabilities Act (ADA) prohibits discrimination

against deaf and hard of hearing people in places of public accommodation. Included
within the definition of places of public accommodation is any "professional office of a

health care provider," regardless of the size of the office or the number of employees.
28 C.F.R. 36.104. The ADA therefore applies to dodors, dentists, psychiatrists and

psychologists, hospitals, nursing homes and health clinics, and all other providers of

mental ,and physical health care.

Places of public accommodationmust be accessibleto individualswith
disabilities. For deaf and hard of hearingpeople,this meansthat they must remove
barriersto communication. Doctorsand healthcare providersmust makesure that
they can communicateeffedively with their deaf patientsand clients by providing
"auxiliaryaids and services" for these individuals:

(c) Effedive communication. A public accommodation
shall furnish appropriateauxiliaryaids and services
where necessaryto ensureeffectivecommunication
with individuals witt-:disabilities.

28 C.F.R.36.303.
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"Auxiliary aids and services" expresslyincludequalified interpreters,
transcriptionservices, and written materials,as well as the provisionof
telecommunicationsdevices for the deaf (knownas TDDs or text telephones),
telephone handsetamplifiers, television decodersand telephonescompatiblewith
hearingaips. 28 C.F.R.36.303(b) (1).
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For individualswho use sign language,interpretersare often neededto provide

safe and effective medicaltreatment. Unlessa doctor can communicateeffectively

and accuratelywith a patient,there is a grave risk of not understandingthe patient's
symptoms, misdiagnosingthe patient'sproblem,and prescribinginadequate or even
harmful treatment. Similarly,patientsmay not understandmedical instructions and
warnings or prescriptionguidelineswithout the provisionof an interpreter.

The doctor may not charge the patient for the cost of interpreter service, either

directly or by billing the patient's insurance carrier:

A public accommodation may not impose a surcharge

on a particular individual with a disability or any group
of individuals with disabilities to cover the costs of

measures, such as the provision of auxiliary aids,
barrier removal... and reasonablemodifications...

that are required to provide that individual or group

with the nondiscriminatory treatment required by the

Act or this part.

28 C.F.R. 36.301 (c).
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The Justice Departmentregulationdefinesa "qualifiedinterpreter"as follows:
Qualified interpretermeansan interpreterwho is able
to interpreteffectively,accuratelyand impartiallyboth
receptivelyand expressively,using any necessary
specialized vocabulary.

28 C.F.R. 36.104. The Justice Department warns that family members and friends may

not be able to provide impartial or confidentir.' interpreting in the medical context, even

if they are skilled sign language users:
In certain circumstances. notwithstanding that the family

member or friend is able to interpret or is a certified

interpreter, the family member or friend may not be

qualified to render the necessary interpretation because

of factors such as emotional or personal involvement or

considerations of confidentiality that may adversely affect

the ability to interpret "effectively, accurately, and impartially."
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56 Fed. Reg. 35553 (July 26, 1991).
When there is a dispute between the health care provider and the deaf

individual as to the appropriate auxiliary aid, the Justice Department strongly urges the

doctor to consult with the deaf person about the effectiveness of a proposed auxiliary
aid. It also cautions that complex discussions, such as those about health issues, may

require interpreter service if that is the communication method used by the deaf
individual:
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The Department wishes to emphasize that public
accommodations must take steps necessary to ensure

that an individual with a disability will not be excluded,

denied services, segregated or otherwise treated

differently from other individuals because of the use of

inappropriate or ineffective auxiliary aids. In those

. situations requiring an interpreter, the public accommodations
must securethe servicesof a qualified interpreter,unless
an undue burdenwould result.

... It is not difficult to imaginea wide rangeof communications
involvingareas such as health,legal matters,and finances
that would be sufficientlylengthyor complexto requirean
interpreterfor effectivecommunication.

56 Fed. Reg. 35566-67 (July26, 1991). Typicalexamplesof situationsin which
interpretersshould be presentare obtaininga medical history,obtaining informed
consent and permissionfor treatment,explainingdiagnoses,treatmentand prognosis
of an illness,conductingpsychotherapy,communicatingprior to and after major
medicalprocedures,explainingpatientcare upon dischargefrom a medical facility.

Source:
NationalCenter for Law and Deafness
Gallaudet University
800 FloridaAvenue, N.E.
Washington,D.C. 20002
(202) 651-5343
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